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COUNTER-STATEMENT OF JURISDICTION

As set forth in Argument I of this brief, this Court does not have jurisdiction over this
appeal because Petitioners do not have standing to appeal the Board’s Adjudication and Order.
However, if the Court should conclude that Petitioners do have standing to appeal, the Act
provides that the ‘;Supreme Court of Pennsylvania shall be vested with exclusive appellate
jurisdiction to consider appeals of any final order, determination or decision of the board
“involving the approvai, iséuance, denial or conditioning of all licensed entity applications.” 4

Pa.C.S. §1204.




COUNTER-STATEMENT OF THE SCOPE/STANDARD OF REVIEW

If the Supreme Court has jurisdiction over the appeal, the Gaming Act provides that the
“Supreme Court shall affirm all final orders, determinations or decisions of the board involving
the approval, issuance, denial or conditioning of all licensed entity applications unless it shall
find that the board committed an error of law or that the order, determination or decision of the

board was arbitrary and there was a capriéious disregard of the evidence.” 4 Pa.C.S. §1204.




II.

I11.

IV.

VI

VIL

COUNTER-STATEMENT OF QUESTIONS PRESENTED

WHETHER PETITIONERS HAVE STANDING TO APPEAL THE BOARD’S
FEBRUARY 1, 2007 DECISION AND ORDER?

Suggested Answer: NO.

WHETHER PETITIONERS HAVE WAIVED REVIEW OF ALL BUT ONE OF THE
ISSUES RAISED IN THEIR PETITION FOR REVIEW AND IN THEIR BRIEF?

Suggested Answer: YES.

WHETHER THE BOARD COMPLIED WITH THE NOVEMBER 2006
AMENDMENTS TO THE GAMING ACT, SPECIFICALLY SECTION 1506 AND,
THEREFORE, DID NOT COMMIT AN ERROR OF LAW?

Suggested Answer: YES. '

WHETHER THE BOARD’S ORDER VIOLATES EXISTING ZONING
REGULATIONS OF THE CITY OF PHILADELPHIA?

Suggested Answer: NO.
WHETHER THE BOARD VIOLATED SECTION 1301 OF THE ACT? |

Suggested Answer: NO.

. WHETHER. THE BOARD ACTED IN AN ARBITRARY MANNER WHEN

REACHING ITS LICENSING DECISION?
Suggested Answer' NO.

WHETHER THE BOARD’'S PUBLIC COMMENT DEADLINE OF JUNE 2, 2006
WAS ARBITRARY OR AN ERROR OF LAW?

Suggested Answer: NO.




COUNTER-STATEMENT OF THE CASE

1. Statement of the form of the action

This is an appeal of the Pennsylvania Gaming Control Board’s (“PGCB” or “Board”)
approval of two Category 2 slot machine operator licenses to HSP Gaming, Inc. (“HSP™) and
Philadelphia Entertainment and De\;elopment Partners (“Foxwoods™) and denial of licenses to
three other applicants in the City of Philadelphia pursuant to this Court’s exclusive appellate
jurisdiction under 4 Pa.C.S. §1204.

Pursuant to the authority of the Pennsylvania Race Horse Development and Gaming Act,
4 Pa.C.S. §1101 et seq., as amended, (“Gaming Act”) which authorizes the issuance of three
categories of slot machine licenses in the Commonwealth of Pennsyivania, five entities applied
to the Pennsylvania Gaming Control Board in December 2005, for two available Category 2 slot
machine licenses to be located in the City of tﬁe First Class, Philadelphia, Pennsylvania. The
applicants included HSP, Fdxwoods, Keystone Redevelopment Partners, Pinnacle Entertainment
and Riverwalk Casino.

Following five public licensing hearings held on November 13, 14, and 15, 2006, the
Board approved HSP and Foxwoods for the receipt of Categofy 2 slot machine operator licenses
during a public vote on December 20, 2006. Findings b_f Fact and Cor_lclusi(jns_ of Law were
issued in él 113 page Adjuciication and Order -datcd February 1-, 2007 and which set forth the
reasons for the B.oard’s decision, |

On March 2, 2007, the individual and civic association Petitioners filed in this Court a
“Petition for Review” (“Petition”) from the Order of the Board which seeks to appeal the grant of
those Category 2 slot machine operator licenses. Neither the individuals nor the civic association
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were parties to the proceedings before the Board at Docket Numbers 1356, 1362, 1364, 1367 and
1751, despite a PGCB Regulation 441.19(y) providing the ability to intervene for a person who
has an interest which is substantial, direct and immediate and if the interest is not adequately
represented in a licensing hearing. 58 Pa. Code §441.1§(y).

2. Statement of prior determination of governmental unit in same case

There are no prior determinations of the Pennsylvania Gaming Control Board in this
same case.

This Court, by Order dated March 13, 2007, directed the parties to addreés the following
issues in their briefs: whether Petitioners have standing to appeal under 4 Pa.C.S. §1204 and to
address the decision in Citizens Against Gambling Subsidies, Inc. v. Pennsylvania Gaming
Control Boafd, 90 WM 2006 (Pa. February 23, 2007).

3.. Names of Officials whose determinations are to be reviewed

The February 1, 2007 Adjudication and Order, which implemented and reported the
December 20, 2006 public decision and vote of the Pennsylvania Gaming Control Board was
issued by Chairman Thomas Decker, and Commissioners Raymond Angeli, Mary DiGiacomo
Colins, Jeffrey W. Coy, Joseph W. Marshall, 111, Kenneth W. McCabe and Sanford Rivers.

4. Stétemenf of facts |

The Gaming Act represented an expan;sive' Corhfnonwealth ‘initiative p-roviding for
legalized slot machine gaming at a limited number of licensed facilities within the
Commonwealth. The primarSJ expressed objective of the legislation is to protect the public
tﬁough regulating and policing all activities involving gaming, while other objectives include
enhancing live horse racing and breeding programs, entertainment and empléyment in the
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Commonwealth, providing a significant source of incorﬁe to the Commonwealth for tax relief,
providing broad economic opportunities to Pennsylvania’s citizens, developing tourism, strictly
monitoring licensing of specified locations, persons, associations, practices, activities, licensees
and permittees, considering the public interest of the citizens of the Commonwealth and the
social effects of gaming when rendering decisions and maintaining the integrity of the regulatory
control. 4 Pa.C.S. §1102.

The Gaming Act provicies that two stand-alone casinos be located in Philadelphia, 4
Pa.C.S. §1307, and provides for a licensing application process, 4 Pa.C.S. §§1308-1310, based
upon strict eligibility criteria, 4 Pa.C.S. §§1304, 1313, 1316 and 1325(b). In addition to the
eligibility criteria, the Gaming Act provides a list of eleven factors which the Board may take
into consideration when considering applications for licensure referred to as the Section 1325(c)
suitability factors. This Section permits the Board to consider factors.such as an applicant’s (1)
location and quality of the proposed facility, including, but not limited to, road and transit access,
parking and centrality to market service area; (2) potential for new job c-reation and economic
development; (3) good faith plan to recruit, train and upgrade diversity; (4) good faith plan for
enhancing the represeniation of diverse groups in the operation and ownership of its facility; (5)
goqd faith effort to assure that all persons are accorded écjuality of ‘opportunity in em.piloyme-nt
éhd contracting; (6} ﬁistbry and sulcces's of the applicant in deveioping tourism facilities ahéillary
to gaming development; (7) degree to which the project which will likely lead to the création of
quality, living-wage jobs and full-time permanent jobs; (8) record of the applicant and its
developer in meeting commitments to local agencies, community-based organizations and

employees; (9} the degree to which potential adverse effects which might result from the project
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will be mitigated; (10) record of compliance with vafious Federal, State and local labor and
employment-related laws; and (11) record in dealing with its employees and their representatives
at other locations. 4 Pa. C.S. §§ 1325(c)(1)-(11).

Under its authority, the PGCB set a deadline of December 28, 2005, for applications for
all three categories of licenses. (Adjudication p. 4). By that date, the PGCB received five
applications for the two Cafegory 2 licenses in Philadelphia.

Thereafter, the PGCB engaged in extensive review and invésiigétion of the applications,
conducted three days of public input heariﬁgs on April 10, 11, and 12, 2006, during which 118
individuals including members of the community spoke, received 380 written comments
regarding the propt')sed projects; and placed large amounts of information about the projects on
its website. (/d. at pp. 4-5). Needless to say, the five Philadelphia applicants have been the
subject of intense scrutiny.

On November 13, 14 and 15, 2006, the Bc;ard conducted three days of public final
suitability hearings for these applicants (Adjudication p. 5), which resulted in a voluminous
evidentiary record incjuding, but not limited to applications, public input hearing transcripts,
five suitability hearing transcripts, local impact and traffic studies and reports, final briefs and
finally, élosin_g arguments.

o The Adjudicaiion reflects a wel.l-'re.asoned‘,‘ deliberate approach to analyziné the
evidentiary record with respect to each applicant and the comparison and contrasting of the
various aspects of each proposal to arrive at a decision to award two licenses in the competitive
setting. Findings of Fact (“FF7) applicable to all applicants are set forth at FF 1 through 37,
followed by Findings of Fact for the individual applicants. With respect to Foxwoods’ project,
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the Board reviewed all aspects of the proposal including location, FF 104-108, 151-153; public
support and opposition, FF 109-112; the nature of the applicant and its eligibility for licensure,
FF 114-150; its proposed casino and construction plans, FF 154-158; job creation, FF 159-162;
history of employment law compliance, FF 163; management contracts, FF 164; trafﬁcr
mitigation measures being proposed, FF 165-167; and proposed com.munity contributions, FF
168-9. (Adjudication at pp. 29-43). With respect to HSP’s: project, the Board again reviewed all
aspects of the proposal including location, FF 38, 74; public support and 0ppositi.on, FF 41-44;
‘the nature of the applicant and its eligibility for licensure, FF 47-69; its proposed casino and
construction plans, FF 38-40, 75-79; job cx_‘éation, FF 83, 84; history of employment law
compliance, FF 85; management staff, FF 87-96; traffic mitigation measures being proposed and
proposed c.ommunity contributions, FF 97-102. (Adjudication at pp. 16-29).

Based upon all of the findings, the Board issued conclusions of law, noting that the
consideration of each of the five eligible applicants required the Board to exercise its sole and
broad discretion to take into account the varying and unique aspects of each project, the multiple
objectives of the Gaming Act and arrive at a decision as to which applican.ts it found to be in the
best interests of gaming in Philadelphia. (Adjudication at pp. 78-80). In arriving at its decision,
 the Board Con'si'dered. factors including location and traffic, the quality of the facilitiesr, new job
creation and ecoriomic dc.velopmsém' (including .7 factors which may affect those faciors),
community and other commitments, diversity plans, the history of the applicants developing
tourism facilities ancitlary to gaming, the records of the applicants in meeting community
commitments elsewhere, the potential adverse effects of the casino projects and efforts to
mitigate those effects, the records of the applicants in complying with employment and wage
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laws and other matters relating to the applicants and which bear on their suitability for licensure.
(Adjudication at pp. 80-111). Upon a balancing of all of these multifaceted factors, the Board
decided that the best proposals were those of HSP and Foxwoods.

This is the extensive decision which the anti-casino Petitioners now ask this Court th
overturn.
5. Statement of the Order under review

The February 1, 2007, Order of the Pennsylvania Gaming Control Board now being
appealed granted the applications for licensure as Category 2 licensees in the City of
Philadelphia of HSP Gaming, LP/Sugarhouse and Philadelphia Entertainment &
Development Partners, LP,/Foxwoods for the reasons set forth in the Gaming Control Board’s
Adjudication; and denied the applications for licensure as a Category 2 licensee in the City of
Philadelphia of Keystone Redevelopment Partners, LLC; PNK (PA), LLC and Riverwalk

Casino, LP, also for reasons set forth in the Gaming Control Board’s Adjudication.




SUMMARY OF ARGUMENT

Petitioners do not have standing to bring this appeal for several reasons. First,
Petitioners are not aggrieved by the Board’s decision to grant HSP and Foxwoods slot machine
licenses. Just because Petitioners live in the vicinity of the proposed casinos, without more, does
not give them standing to appeal. Furthermore, Section 702 of the Administrative Agency Law
does not confer standing to appeal upon Petitioners. Section 1204 of the Gaming Act

specifically takes appeals from licensing decisions outside of the purview of Section 702 of the

Administrative Agency Law. Finally, Petitioners’ failure to intervene or even attempt io

intervene before the Board during the licensing procéss precludes them from having standing to
appeal. Petitioners had the opportunity to seek intervention in the licensing process and bring
their concerns to the attention of the Board during that process. They did not do so. This failure
to avail themselves of intervention amounts to nothing short of a full waiver of their ability to
participate in this appeal. Therefore, this Court should conclude that Petitioners do not have
standing to appeal and the Petition should be dismissed.

If this Court should conclude that Petitioners have standing to appeal the Board’s
Adjudication, Petitioners have waived review of all but one of the issues raised in their Petition
for Review and their Brief. Only one issue raised in the Petition for Review has been raised and
addressed in the Brief and that same issue in the Brief is the only issue that was préperly raised
in the Petition for Review. The Rules of Appellate procedure and the case law dictate that
Petitioners’ failure to raise and preserve the issues in both their Petition and brief dictate a waiver

of all but one issue.
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The Board has complied with all aspects of the Gaming Act, including Section 1506 and
1301 and it has not violated any zoning rules or regulations in the Philadelphia. Section 1506
vests exclusive jurisdiction with the Court of any appeals from zoning decisions relating to the
siting and regulation of casinos. The Board has not beg:n directed to do or not do anything with
respect to this Section, therefore, the Board’s actions in licensing casinos in Philadelphia cannot
be said to run afoul of this Section of the Gaming Act. Furlherrhore, because the Board 1s not ir_l
a position to rule upon zoning issues, it has not violated .any zoning laws in the City of
Philadelphia. Finally, the Board’s action of granting Conditional Category 1 licenses to two
racetracks near Philadelphia did not in any way violate Section 1506 or Section 1301 of the Aét.
The Board had clear authority pursuant to Section 1301 and 1315 of the Gaming Act to issue
Conditional -Category ! licenses before issuing all categories of licenses collectively and
together.

The Board did not act in an arbifrary manner when reaching its licensing decision with
regard to the traffic issue. As is clear when reading both the Philadelphia and Pittsburgh
Adjudications, the Board did not ignore traffic concerns in Philadelphia or treat them any
differently that those in Pittsburgh. The Board considered and addressed 1n its Adjudications the
issue of location and traffic at all sites in both Pittsburgh and Philadelphia.

Finally, the Board did not act in an arbitrary manner or commit an érror of law when it
set a public comment deadline of June 2, 2006. The Act required only that the board hold a
public meeting with régard to each application. 4 Pa.C.S. § 1205(b). The Board held public
hearings on April 10, 11 and 12, 2006 with regard to the Philadelphia applications and permitted
members of the public to comment on the record at those hearings. Over and above what was
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required by the Gaming Act, the Board also allowed a written public comment period that closed
on June 2, 2006. The Board complied with the Gaming Act and Petitioners do not cite to any
other law in support of their argument.

For these reasons Petitioners’ Petition for Review should be dismissed.
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ARGUMENT

Petitioners have attempted to raise approximately ten (10) issues between their Pefition
and Brief for the Court’s review. These anti-casino Petitionersl not only lack standing to
maintain this appeal, but they attempt {o argue issues which théy have waived, they misapply
legal principles applicable to the claims asserted and present to this Court claims based upon
evidence which was never before the Board for its consideration. In many Jinstances, and woven
throughout their many arguments, Petitioners simply ask this Court to reconsider and re-weigh
the evidence which the Board has already considered in arriving at its licensing decision.
Clearly, this is a task not proper f(-)r this appellate Court. |

The Gaming Act’s narrow scope and standard of review is consistent with this Court’s
case law that judicial restraint be exercised when reviewing administrative agency adjudications.
From Ben Avon Boro. v. Ohio Valley Water Company, 260 Pa. 289, 103 A.744 (1918) to Leon E.
Wintermyer, Inc. v. Workers' Compensation Appeal Board (Marlowe), 571 Pa. 189, 812 A.2d
478 (2002), this Court has reversed and/or admonished courts for improperly interfering with
administrative agency discretion. The principles of judicial restraint with respect to agency
adjudications are well established.

First,. courts must not act like super-boards, reweighing the evidence and substituting
judicial, for administrative, diéc;l.'etion. Batoff v. St&te Board of Psychology, 561 Pa. 419, 430,
750 A.2d 835, 841 (2000); Slawek v. Commonwealth of Pennsylvania, State Board of Medical
Education and Licensure, 526 Pa. 316, 323-24, 586 A.2d 362, 366 (1991); and Man O War
Racing Ass'n, Inc. v. State Horse Racing Commission, 433 Pa. 432, 450, 250 A.2d 172, 181
(1969} (“[T]he Commission was required to exercise an administrative discretion which under
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the circumstances was exclusively committed to it under the statutory mandate of the
Legislature. In our role as a reviewing Coﬁrt, we must enter upon the performance of our
judicial function ever mindful of the deference we should show to the Commission’s
determinations. It is possible that if this Court had been called upon to carry out this important
task, we might have chosen different applicahts, perhaps lbecause we might have placed more
emphasis on certain factors Which the Commission did not_consider especially important. But
even if we would have chosen different applicants, this does not in any way cast doubt upon the
“determination made by the Commission. Because it was not this Court, but the Commission,
which has been charged with this responsibility.”)(emphasis added).

Second, judicial deference is mandated because administrative decisions often involve
the balancing of multiple factors, which fits the agency’s exercise of its collective experience,
common sense, practical judgment and sound discretion. Ben Avon Boro., 260 Pa. at 296, 103
A. at 745; Blumenschein v. Pittsburgh Housing Authority, 379 Pa 566, 572-73, 109 A.2d 331,
334-35 (1954); Man O'War Racing Ass'n, 433 Pa. at 449-50, 250 A.2d at 180.

Last, given the legislative grant of agency discretion, it is irrelevant whether a reviewing
court might have weighed one factor more heavily than another or, had it been the administrative
body, rendered a different adjudicati(;n. Courts may not second guess administrative agencies by
inquiring into the wisdom or reasonableness of agency adjudications. Slawek, 526 Pa. at 322,
586 A.2d at 365; Bethenergy Mines, Inc. v. Workmen's Compensation Appeal Board (Skirpan),

531 Pa. 287, 291, 612 A.2d 434, 436 (1992); Blumenschien, 379 Pa. at 573, 109 A.2d at 335; and

Man O’'War Racing Ass’n, 434 Pa. at 450-51, 250 A.2d at 181.




Given the lack of standing, the legal impropriety of the arguments asserted and the ill-
suited task of re-weighing the evidence which Petitioners ask of this Court, this Court should

deny the Petition for Review for the reasons which follow.

1. PETITIONERS DO NOT HAVE STANDING TO APPEAL THE BOARD’S

ADJUDICATION AND ORDER.

As acknowledged by Petitioners in their Brief, the Court has directed the parties to brief
the issue of whether Petitioners have standing to appeal under 4 Pa.C.S. § 1204 and to address
this Court’s decision in Citizens Against Gambling Subsidies, Inc. v. Pennsylvania Gaming
Control Board, 90 WM 2006 (Pa. February 23, 2007). (Petitioners’ Brief at pg. 14)(hereinafter
“Brief”). While Petitioners heed the Court’s Order with respect to standing pursuant to Section
1204 of the Act, Petitioners essentially ignore the Court’s decision in Citizens Against Gambling
Subsidies, Inc. and do not address this Court’.s holding with respect to the failure of an interested
party to intervene in the administrative proceedings below. For the following re;dsons, this Court
should conclude, as it did in Citizens Against Gambling Subsidies, Inc., fhat Petitioners do not
have s.tanding to appeal the Board’s Adjudication and Order of February I, 200-7.]

In response to this Court’s direction, Petitioners continue to maintain that they have
standing to appeal the decision of the PGCB to award. licenses to HSP and Foxwoods. Their
argument for standingi coniprises pages 14 through 29 of their brief and encbmp’asses two
arguments: 1) that Pelitioners have standing to appeal directly under Section 702 of the
Administrative Agency Law, 2 Pa.C.S. §702 (Brief at pp. 14-20); and 2) their proximity to the

licensed projects gives them a direct interest in the matter and makes them aggrieved to appeal.

" In addition, HSP filed an application for summary relief on March 12, 2007, asserting that Petitioners do not have
standing to maintain this action. The PGCB filed a brief in support of that application on March 29, 2007. That
matter is pending.

15




({d. at pp. 21-26).

As the PGCB previously established in its brief in support of HSP’s Application for
Summary Relief, Petitioners do not have standing to appeal the grant of the Category 2 slot
machine operator licenses to HSP or Foxwoods because they have not established a direct harm
and did not seek to intervene in the administrative.agency proceedings to gain party status. The
lack of standing argument 1s premised upon the failure of Petitioners to set forth or otherwise
establish that they are "aggrieved" or have suffered harm to a protected interest by the grant of
the license to HSP or Foxwoods and their failure to intervene in the administrative proceedings
when they had the opportunity to do so. (See Intervenor's Application for Summary Relief at
910-22). The appropriate legal standard for analyzing the standing requirements has been
recently articulated by this Court in Pittsburgh Palisades Park, LLC v. Commonwealth of
Pennsylvania, 585 Pa. 196, 888 A.2d 655, 660 (2005) and in Citizens Against Gambling
. Subsidies, Inc.. 1t is Petitioners' burden to demonstrate, as a threshold rﬁatter, that they have
standing to bring the action and to demonstrate a causal connection between the matter
complained of and the harm caused to their interests. Pittsburgh Palisades Park, 585 Pa. at 203-
04, 888 A.2d at 659-660. They have not done so.

In Citizens ,;dgain_st Gambling St;rbsidies, Inc, this Court considered the same issue
involving the standing of an individual and a citizens group who challenged the grant of a
Category 1 slot machine license to Presque Isle Downs. This Court prescribed a two-prong
requirement for standing to appeal, stating “Standing to appeal generally requires both status as
a party and aggrievement.” (emphasis added). Citing Pa.R.A.P. 501. The Court further noted
that with regard to the first prong: status, the rights and liabilities of a party to an action may be
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